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"You define your own life. Don't let other people write your script”

» Admission Or Rejection: Powers Of The Adjudicating
Authority

The National Company Law Tribunal ("NCLT") as the Adjudicating Authority under
the Insolvency and Bankruptcy Code, 2016 ("the Code"), can admit or reject an
application filed by a financial creditor to initiate a corporate insolvency resolution
process ("CIRP") against a corporate debtor.

In a September, 2022, decision of the National Company Law Appellate Tribunal,
("NCLAT"), New Delhi, in Ocean Deity Investment Holdings Limited, PCC v. Suraksha
Asset Reconstruction Limited and Anr. [1], it has been observed that mere existence
of debt and default does not imply that an application under Section 7 of the Code is
required to be admitted, thereby clarifying the law on the powers of the Adjudicating
Authority while dealing with Section 7 applications.

The Adjudicating Authority is required to ascertain the existence of default within
14 days of receipt of an application under Section 7 (1) of the Code by a financial
creditor for initiating a CIRP against a corporate debtor. Under Section 7(5) of the
Code, once the Adjudicating Authority is satisfied that the application is complete, a
default has occurred and there are no disciplinary proceedings pending against the
proposed resolution professional, the application may be admitted, marking the
commencement of CIRP against the corporate debtor.

Factual Background

Suraksha Asset Reconstruction Limited ("Suraksha"), as an assignee of the loans
given by Yes Bank to Ocean Deity Investment Holdings Limited, PCC ("Ocean Deity"),
filed an application under Section 7 of the Code for initiating CIRP against Mack Star
Marketing Private Limited ("Mack Star"), on the ground that out of the six term loan
transactions executed between Mack Star and Yes Bank, Mack Star had defaulted in
payment of four term loans amounting to Rs.1,59,67,40,173/-.

The application of Suraksha was admitted by the NCLT, Mumbai, by its order dated
September 20, 2021, holding that there was existence of a financial debt in terms of



Section 5(8) of the Code and default had occurred in terms of Section 3(12) of the
Code.

This order was challenged by Ocean Deity (a majority shareholder in Mack Star,
holding 82.17% shares), before the NCLAT, New Delhi, contending that the term
loans were collusive transactions, and a prayer was made seeking dismissal of the
aforesaid order.

Suraksha and Mack Star as the Respondents before NCLAT, contended that the scope
of the Code is very limited, and the Adjudicating Authority need not delve into the
question of whether the debt is disputed or not, as long as there is existence of debt
and default.

Factors to be considered by the Adjudicating Authority

The Supreme Court, in Innoventive Industries Limited v. ICICI Bank and Anr., [2], had
observed that at the pre-admission stage, the Adjudicating Authority was merely
required to see the records of the information utility or other evidence produced by
the financial creditor to satisfy itself that there is a financial debt, and the corporate
debtor has defaulted in repayment of that debt.

The Supreme Court further held that the corporate debtor is entitled to point out
that a default has not occurred in the sense that the "debt" is not due, and the concept
of "default” under the Code is very wide as it also includes non-payment of a disputed
financial debt.

It was further observed that a debt must be due i.e., payable, unless it is interdicted
by some law or has not yet become due in the sense that it is payable at a future date.
Once it is established that there is existence of debt and default, the Adjudicating
Authority is bound to admit an application under the Section 7 of the Code.

In Asset Reconstruction Company (India) Ltd. v. Bishal Jaiswal, the 3-judge Bench of
RF Nariman, BR Gavai and Hrishikesh Roy, J], held that an entry made in the books
of accounts including the balance sheet, can amount to an acknowledgement of
liability within the meaning of Section 18 of the Limitation Act, 1963.

In the said case, the Court held "... it would depend on the facts of each case as to
whether an entry made in a balance sheet qua any particular creditor is unequivocal
or has been entered into with caveats, which then has to be examined on a case by
case basis to establish whether an acknowledgement of liability has, in fact, been
made, thereby extending limitation under Section 18 of the Limitation Act."

The occurrence of debt and default was held to be the trigger for initiation of CIRP
under Section 7 of the Code.

A similar position was taken by the Supreme Court in E.S Krishnamurthy and Ors. v.
Bharat Hi-Tech Builders Private Limited [4] , holding that the only two courses of
action available with the Adjudicating Authority under Section 7(5) of the Code is to
either admit or reject the application after verifying whether a default has occurred
or not.



The above position of law was modified by the Supreme Court in Vidarbha Industries
Power Limited v. Axis Bank Limited [5] ("Vidarbha Case"), while deciding an appeal
under Section 62 of the Code. In this judgment, it was held that the NCLT and the
NCLAT had erred in holding that the Adjudicating Authority would have no option
but to admit an application under Section 7 of the Code, once it found that a debt
existed, and a corporate debtor was in default in payment of the same.

Applying the rule of literal interpretation of Accordingly, the Supreme Court held
that under Section 7(5)(a) of the Code, the Adjudicating Authority has been
conferred with discretionary powers to admit or reject an application filed by a
financial creditor.

At this stage, the Adjudicating Authority is required to consider the grounds made
out by the corporate debtor against admission, on its own merits, and apply its mind
to the relevant factors including the overall financial health of the corporate debtor
and the feasibility of commencing insolvency proceedings against the debtor
company. However, such discretionary power cannot be exercised capriciously or
arbitrarily.

Order passed by NCLAT in the Appeal by Ocean Deity Applying the law laid down in
the Vidarbha Case, the NCLAT observed that mere existence of debt and default does
not imply that an application under Section 7 of the Code is required to be admitted.

Placing reliance on the judgment of the Supreme Court in Embassy Property
Development Pvt. Ltd. v. State of Karnataka [7] , it was observed that the
Adjudicating Authority ought to have used its discretion and enquired into
allegations of fraud when there was a prima facie case of fraudulent initiation of
CIRP.

The NCLAT further observed that having regard to the investigation reports filed by
Ocean Deity (the Appellant), the Adjudicating Authority ought to have examined the
nature of the financial transactions and assessed whether or not they were collusive
in nature.

In light of the above, the NCLAT set aside the order of the NCLT, Mumbai, and
rejected the application filed by Suraksha, holding that the term loans disbursed in
the name of Mack Star were an eyewash as Yes Bank had disbursed these loans with
an ulterior motive.

With this judgment, the NCLAT has clarified the law on the discretionary nature of
Section 7(5) of the Code, thereby placing greater onus on the financial creditor to
satisfy the Adjudicating Authority to admit the application for CIRP against a
corporate debtor.

Source: Live Law

Read Full news at: https://www.livelaw.in/law-firms/law-firm-articles-/adjudicating-
authority-nclt-cirp-suraksha-asset-reconstruction-limited-ocean-deity-mack-star-marketing-
private-limited-icici-bank-vidarbha-case-211897
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> Govt forms exclusive benches at three DRTs to resolve cases
above Rs 100 crore

The government has created exclusive benches to deal with cases above X100 crore
at debts recovery tribunals (DRTs) in Chennai, Mumbai and Delhi, agreeing to a long-
standing demand by banks to get more focus on high-value cases.

The fresh push by the government comes even as bankruptcy cases in the National
Company Law Tribunal (NCLT) are languishing due to delays. Separately, the
government has also called for applications to fill present and future vacancies in
DRT courts to ensure a speedy recovery.

In a gazette notification issued earlier this month, the government said DRT court
number one in Chennai, DRT court number three in Delhi and DRT court number one
in Mumbai will henceforth focus only on cases where the accumulated debt is 100
crore and above.

Moreover, high-value cases from Madurai, Bengaluru, Ernakulam and Coimbatore
will be handled from Chennai whereas cases from Jaipur and Chandigarh will be
handled from Delhi.

High-value cases from Pune, Ahmedabad, Aurangabad and Nagpur will be heard in
the Mumbai bench. Bankers said the creation of special benches to deal with high-
value cases is a step in the right direction.

"A lot of privately held companies in India are registered as partnerships or family
concerns which cannot be tried under the insolvency and bankruptcy code (IBC) in
the NCLT because it is a forum only for recovery from companies,” said a senior
public sector bank executive.

"Also, the NCLT is a forum if banks want to effect a change of management in a
company. The DRT is still preferred if an asset sale is to be executed for the recovery
of monies. A dedicated bench will help in all these cases."

Separately, the finance ministry has invited applications for the posts of registrars,
assistant registrar and recovery officers for existing and anticipated vacancies
between now and June 2023.

Exclusive benches for high-value cases and filling anticipated vacancies will give a
big boost to recovery both in terms of timeliness and outcome, said Hari Hara Mishra,
director of UV ARC. Bankers, however, said a lot needs to change for DRTs to become
a preferred option.

"These benches are rife with political influence and corruption. The delays in these
benches are legendary. Yes the moves by the government are in the right direction
but one can only hope it will lead to something positive," said a senior bank
executive.



The latest available data from the Reserve Bank of India show that DRTs had 2.25
lakh crore of debt pending under litigation as of March 2021, higher than the 31.35
lakh crore pending in NCLTs across India in that period.

Source: The Economic Times

Read Full news at: https://economictimes.indiatimes.com/markets/stocks/news/govt-forms-
exclusive-benches-at-three-drts-to-resolve-cases-above-rs-100-
crore/articleshow/94928402.cms
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