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OVERVIEW

Insolvency Professional Agency of Institute of Cost Accountants of
India (IPA ICAI) is a Section 8 Company incorporated under the
Companies Act-2013 promoted by the Institute of Cost
Accountants of India. We are the frontline regulator registered
with Insolvency and Bankruptcy Board of India (IBBI). With the
responsibility to enroll and regulate Insolvency Professionals (IPs)
as its members in accordance with provisions of the Insolvency and

Bankruptcy Code 2016, Rules, Regulations and Guidelines issued
thereunder and grant membership to persons who fulfil all
requirements set out in its bye laws on payment of membership
fee. We are established with a vision of providing quality services
and adhere to fair, just and ethical practices, in performing its

functions of enrolling, monitoring, training and professional
development of the professionals registered with us. We
constantly endeavor to disseminate information in aspect of
Insolvency and Bankruptcy Code to Insolvency Professionals by
conducting round tables, webinars and sending daily newsletter
namely “IBC Au courant” which keeps the insolvency professionals
updated with the news relating to Insolvency and Bankruptcy.
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Resolution Plan.
February 10, 2023 Master Class on Emerging Fra
2016
February 17, 2023 Workshop on Disciplinary Aspects &
under IBC, 2016 :
February 24, 2023 Executive Development Program

Insolvency Resolution & Bankruptc

Individuals & Partnership Firms

March 2, 2023 Seminar on "Creditable Accomplishments,
Challenges Inspiring Future."

March 5, 2023 Workshop on Not Readily Realizable Assets

Course (Online Course
Workshop on Liquidation

Statements under PUF :
March 25,2023 | Learning Sessi
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LIMITS OF THE LIMITATION LAW AND IBC %

Lalit Maheshwari

IPS (Retd.)
M.Com, MA (Gold Medalist), LLB
ACMA, Insolvency Professional
Presently working as Registrar of NCLT, Jaipur Bench

INTRODUCTION

JURISPRUDENCE OF LAW OF LIMITATION

The law of limitation revolves around the basic concept of fixing or prescribing the time period for
barring legal actions beyond that period. A concept widely acknowledged, in India, the law of
limitation is governed by the Limitation Act, 1963. As stated in its preamble, the Limitation Act, 1963
("Act") is an act to consolidate the laws for the limitation of suits and other proceedings and for
purposes connected therewith.

As observed in the 89th Report of the Law Commission of India, the laws of limitatio
based on justice and convenience. An individual should not live under the thse
an indefinite period, and at the same time, should be saved from
action, as it would be unjust. The Report states, =
summarized by stating that the laws of lia
‘convenience and the need to encourag

i

‘—I'> "

he limitation law cz
), though it is established now
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the event of default be? Did the Code give a window of redemption to s
sleeping over their rights all along?

At the outset, it may be noted that the law of limitation would apply equally to an
as well as claims of other creditor who submit proof of claim before the RP/liquidat

As per the Act, being a general law, the right to sue accrues when the default has
default should have occurred not beyond 3 years from filing of the application. Howe
introduced, the Code did not explicitly provide for applicability of limitation law for matter
the Code- hence the anomaly.

APPLICABILITY TO IBC

The question first came up in the matter of Neelkanth Township & Construction (P.) Ltd. v. Urban
Infrastructure Trustees Ltd.1 wherein the Hon'ble NCLAT, vide its order observed that since the
Code is not for recovery of claims, so long as the debt is due, application under the Code can be filed
regardless of limitation, and as such held that the Limitation Act shall not be applicable for matters
under the Code. The above view was again affirmed by the Hon'ble Appellate Tribunal in Black Pea
Hotels (P.) Ltd. v. Planet M Retail Ltd.2

However, the above view of the Hon'ble NCLAT was a departure frox

barred debt is not a debt at all". Having said that must als

landmark judgment in the matter of "Innove
~ debt may notbe due if it is not payab

applicability of limitation I

ol \
onfusion
introduced in

¥y a 1n
(11 <, |
o
R

ol thétb.de DYy W3
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"238A. Limitation:

The provisions of the Limitation Act, 1963 shall, as far as may be, apply to t
Appeals before the Adjudicating Authority, the National Company aw Appellate
Debt Recovery Tribunal or the Debt Recovery Appellate Tribunal, as the case may be."

Hence, it was substantiated in clear words that the Limitation Act, 1963 is applicable tot
and Bankruptcy Code, 2016.

This gave rise to the landmark judgment of the Hon'ble Supreme Court in the matter of B.K.
Educational Services (P.) Ltd. v. Parag Gupta & Associates*, wherein the Apex Court held that the
Limitation Act will apply to the Code on and from its very commencementi.e. 01.12.2016.

In the said matter, the Hon'ble SC appreciated that the very insertion of section 238A would be
rendered fruitless unless it was construed as being retrospective. It further referred to the Insolvency
Committee Report of March, 2018, and stated that

"21. ...as is reflected in the Insolvency Law Committee Report of March, 2018, the legislature did not
contemplate enabling a creditor who has allowed the period of limitation to set in to allow such delayea
claims through the mechanism of the Code. The Code cannot be triggered in the
which was time barred, say, in 1990, as that would lead to the absurd gna
Code being triggered by a stale or dead claim, leading to the
the present Board of Directors of the corporate debg
liquidation and, therefore, corporate deg
definition sections of the Code v g
the debts that are not ti ) he Innoventive
Industries Ltd p

The applicability of Section 18 of
Insolvency and Bankruptcy Code
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Debtor, applies to proceedings under the IBC. The Supreme Court has furthe
Balance Sheet would amount to acknowledgment of debt for the purpose of e
under Section 18 of the Limitation Act.

that entries in the
ion of limitation

Matter travelled to the Court from an Application under Section 7 of the IBC which was file
Lender against Corporate Debtor before the National Company Law Tribunal, Kolk
relied upon the Balance Sheet of the Corporate Debtor and alleged that in view of Sectio
Limitation Act same shall amount to acknowledgment of debt and thus fresh period of limitatio
be computed from the time of such acknowledgment.

The Court while dealing with the issue initially relied upon reasons for insertion of Section 238A in
the IBC. Section 238A of the IBC specifically provides that provisions of Limitation Act shall apply to
proceedings before Adjudicating Authority as well as National Company Law Appellate Tribunal. The
Court observed that the reason for insertion of Section 238A was to eliminate resurrection of time-
barred debts. The Court further observed that as a necessary consequence of the said insertion
Section 9 of the Limitation Act which provides that when time begins to run cannot be halted except
by a process known to law, shall also apply. On the issue whether Section 18 which has an effect of
extending the period of limitation would apply or not the Court, relied upon its recent judgmen
delivered on 22.3.2021 in the case of Sesh Nath Singh Versus Baidyabati Sheoraphuli
Banks wherein it has been held that IBC does not exclude the application.efi§
any of the provisions of Limitation Act. The Court, also relieg

delivered on 26.03.2021 in the case of Laxmi Pa
was held that this Court in the case of Ba
Industries (P) Ltd.8, had notr
is no reason to exclude the
the IBC.

vill apply to proceedings under the IBC and period of
NC e date of acknowledgment of the debt e

examined various provisions of the Companies Act, 2013 &

the Balance Sheet would amount to acknowie

under Section 18 of the Limita

establishing a j
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April 27, 2022in New Delhi Municipal Council Vs. Minosha India Limited® has held that the
period during which the moratorium stays in force with respect to CD can be excluded
computing the period of limitation for a suit or proceeding against the CD.

The Supreme Court has held that the entire period during which the moratorium was in force in
respect of corporate debtor can be excluded while computing the period of limitation for a suit or
proceeding by the corporate debtor. Further it is held that a Corporate Debtor can take advantage of
the moratorium under Section 14 of the Insolvency and Bankruptcy Code, 2016 (‘IBC’), even though
such a moratorium is put in place due to the Corporate Debtor’s own application for initiation of the
corporate insolvency resolution process under Section 10 of the IBC. The moratorium period applies
to all proceedings, including application for appointment of an arbitrator, in relation to a Corporate
Debtor, including proceedings contemplated by the Corporate Debtor itself.

UNDERSTANDING OF LIMITATION LAW UNDER IBC & LIMITATION.A

The inception of the Insolvency and Bankrup
ambiguities, most of which are grad
time to time. However, in the

remains in the case €
taken within surious litigation which consumes the

the debts of cre a
been attempted to be clarified t

Section 238A was mserted b
provisions of the Limitat
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- and work toward

cause of action accrues. In the context of the code, the period of limitation egin from the date

when the right to sue for recovery of debt will accrue to three years.

Section 18 of the Limitation Act provides that if there is written acknowledg
liability before the expiration of the limitation period then the new limitation perio¢
started from the date of the acknowledgement. If any debt has been acknow
debtor in three years from the date of accrual of debt, then the limitation period fo
of the debt will be restarted from the date of acknowledgement.

>

Section 29(2) of the Limitation Act states that for any suit, appeals, and an application under any law
prescribes a different limitation period than Section 3 of the Limitation Act will be applicable. Further,
Sections 4 to 24 will apply unless that enactment expressly excludes itself from the provisions.

CONCLUSION

The incorporation of S 238A in the IBC is a welcome step from the government towards reducing the

burden of cases on the NCLT and the National Company Law Appellate Tribunal and also encouraging

the aggrieved to be more vigilant with respect to their dues. The essence of IBC, as ha
discussed above, is to focus on keeping the company under proceeding
liquidating it and aim for resolution. The amendmen
concern as, although companies were bein

would be faster as applications f

of the 3-year li

conditio

limita}tion DL€
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for any suit or application by or against the corporate debtdr, iod during which

moratorium was imposed under the Code shall be excluded.

Undoubtedly, the Code is a special enactment enacted with the purpose o and
amending the laws relating to insolvency resolution of corporate persons in a time
The Code is intended to provide an independent mechanism free from the procedu
under the other legislations. However, this cannot be taken to mean that the Ci
the rights of the creditors who were not aware of their rights or those who did not av

timely.

It is a settled position of law that a new law on the subject cannot revive a dead remedy and can
neither extinguish a vested right. Assuming that the Code had not come into existence, would the right
of the creditors who were claiming to have a remedy under the Code, be having any other remedy
under the existing laws. The answer to this has to be in negative as the claim to a debt is not a vested
right. Thus, the introduction of the Code cannot be taken as revival of the rights of the creditors who
did not avail the remedies prior to the introduction of the Code.

With the recent amendment and the judgment of the Supreme Court clarifying that the said
amendment shall be retrospective, it is hoped that the claims before the insolvency resoluti
professional will be lessened, as creditors whose claims are clearly time barred

party to the resolution process.

IPA ICAI JOURNAL | FEBRUARY & MARCH ’ 23



e

.

PRE-PACKAGED INSOLVENCY RESOLUTION
PROCESS - CRITICAL ASPECTS

NILESH SHARMA
FCA, LL.B,, IP, Founding Partner RRR Legal Advisors LL

CS IP ANIL SHARMA
INSOLVENCY PROFESSIONAL
PARTNER - RRR INSOLVENCY SERVICE EXPERTS LLP, Lajpat Nagar, New

Synopsis

This Research Paper after discussing the definition of Micro, Small and Medium Enterprise
MSME Development Act, 2006. Analyzes eligibility conditions, possible scenario for Commlttee of
Creditors and clarification, if any, required from IBBI, informal and formal negotiation process
prescribed under the Pre-packaged insolvency process. The Base Resolution Plan and Advantages
of the process is also discussed in detail.

Introduction

Chapter III-A relating to Pre-packaged Insolvency Resolution Process (PPIRP) in Insolvency and
Bankruptcy Code, 2016 has been inserted w.e.f. 04.04.2021. Consequently, Insolvency and
Bankruptcy Board of India has come up with INSOLVENCY AND BANKRUPTCY BOARE
(PRE-PACKAGED INSOLVENCY RESOLUTION PROCESS) REGULATIO
IBBI/2021-22/GN/REG071 dt. 9t April, 2021.

In this research paper, we will go deep into this pre

Classification of Micro, Small and
Development Act, 2006
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(PPIRP)

Application can only be made by such Corporate Debtor classified as a Micro, Smal
enterprises under sub-section (1) of Section 7 of the Micro, Small and Medium
Development Act, 2006 (Sec 54A (1)). Section 7(1) of the Micro, Small and Medit
Development Act, 2006 read with Notification S.0. 1702(E) dated 1st June 2020 effectiv
July 2020 classifies the Micro, Small and Medium Enterprises as follows:
1. A Micro enterprise, where the investment in Plant and Machinery or Equipment does
not exceed one crore rupees and turnover does not exceed five crore rupees.
2. A Small enterprise, where the investment in Plant and Machinery or Equipment does
not exceed ten crore rupees and turnover does not exceed fifty crore rupees.
3. A Medium enterprise, where the investment in Plant and Machinery or Equipment
does not exceed fifty crore rupees and turnover does not exceed two hundred and
fifty crore rupees.

Analysis of above definition becomes easy with the following example. Coverage to Micro, Small and
Medium enterprises is very wide depending upon investment in P&M or equipment and turne

Sr. Company | Investment in P&M | Turnover Catege
No. or equipment (Rs. in Crg
(Rs. in Crore)
1
1

oo >

:ﬁ_’ = =
Sm

44 mli=s

i Medium_

H
I

- PRE-CONDITIONS EOK

W
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4. The Corporate Debtor is eligible to submit a resolution plan under section 29A. (Sec. 54A(2
Approval required from Financial Creditors for approving the name of proposed Reso

6.

corporate insolvency resolution process, as the case may be, during the pe of three years
preceding the initiation date. (Sec 54A(2)(a)).
The Corporate Debtor is not undergoing a corporate insolvency resolution process.
been passed against Corporate Debtor requiring it to be liquidated under section
54A(2)(b&c)). ~

Professional before the meeting of Directors or Partners of Corporate Debtor (Sec 54A (2
(e))

Financial Creditors, not being related parties of the Corporate Debtor, should have proposed the
name of the insolvency professional to be appointed as resolution professional. The Financial
Creditors having not less than 10% of the value of financial debt may propose names of Insolvency
Professionals for this purpose.

Financial Creditors not less than 66% in value of financial debt due to such creditors, not being
related parties of the Corporate Debtor, should have approved name proposal in Form P3.

Meeting of the Directors or Partners of the Corporate Debtor (Sec 54A (2) (f))

7.

The majority of the Directors or Partners of the Corporate Debtor shall make declaration as follows:
a) The corporate debtor shall file an application for initiating pre-packaged insolvenc
resolution process within a definite time period not exceeding nlnety days;
b) The pre-packaged insolvency resolution process is not being in
person;
c) The name of the insolvency professional p#
to be appointed as resolution pro
The above declaration shall be m 3
date, time and venue o ount due in Form P2.
Approval from [ of Directors/Partners of the Corporate

54A(2)(g))
Approval from Financial

The corporate de

parties




II. the special resolution of the members or resolution of at least t th of the total
partners.
[II. A base resolution plan which conforms to the specified requirements.
Research Paper discuss in detail about Base Resolution Plan or Resolution

List of creditors in Form P2.

The Financial Creditors shall provide approval in Form P4.

COMMITTEE OF CREDITORS & DIFFERENT SCENARIOS

S. 54A (2)(e) & 54A(3) of Insolvency & Bankruptcy Code, 2016 (IBC 2016) read with Regulations 24
& 25 of INSOLVENCY AND BANKRUPTCY BOARD OF INDIA (PRE-PACKAGED INSOLVENCY
RESOLUTION PROCESS) REGULATIONS, 2021 provide following about Committee of Creditors:

a. The Committee of Creditors shall consist of all Financial Creditors, not being related parties, having
voting rights in proportion to value of financial debts due to such creditor to the total debt. Sec 5(24)
& 5(24A) of IBC 2016 define related party in relation to a corporate debtor and related party in
relation to an individual.

b. Where Corporate Debtor has only creditors in a class viz. a class with at least ten financi
under clause (b) of sub-section (6A) of section 21, the Committee shall consi
representative(s).

c. In case there are no financial debt or all financial
consist of operational creditors, being not.e

~ d. ten largest operational creditors ,
ten, the committee sha '

om above, one can infer as follows:
e Committee of Credit
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ies exclusion means
ret that if all
creditors

In any case, related parties are not allowed in the Committee. Here related
their financial debt will also get reduced from the total debt. From this, one ¢
the financial creditors & operational creditors are related parties, then Commi
consists of only one representative of workmen and one representative of employe
following example, we can understand this type of scenario more easily:

Example: Corporate Debtor B, a seat manufacturing Company, is the subsidiary Compan
Company A. The Corporate Debtor has around 500 workmen and 100 employees. Company
& F are also the subsidiary companies of holding Company A. Company C, D, E & F are also th
operational creditors of Corporate Debtor B. Now all Companies A, B, C, D, E & F are related parties
as per section 5(24) (i) of IBC, 2016. In such case, one representative of workmen and one
representative of employees shall be the members of COC

Now the question is whether this type of situation is envisaged by the Insolvency and Bankruptcy
Board of India (IBBI or Board). In PPIRP, this type of scenario may become too common. Since
representatives of Workmen and Employees are not considered having expertise in running
business, assessing viability & feasibility thereof, so running of business during pre-packaged
resolution process in such situation may raise a lot of questions. The Board may come up with
more clarifications keeping such scenario in view.

BASE RESOLUTION PLAN

In PPIRP, presence of Base Resolution Plan.is
by the Corporate Debtor under Sec

we need to discuss Sectic d:
Bankruptcy Code sctive from 23rd Nov., 2017.

294, Wthh is are . :
down or are not sultable to runt e C

Section 240 A (1) of the Insolve
(c) and (h) of Secti
,,,,, ~insolvene
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FORMAL AND INFORMAL NEGOTIATION

Right of Financial Creditors to make Negotiation prior to making application.

From above, it is clear that Corporate Debtor has the right to initiate the PPIRP subje
from Financial Creditors. Even name of the Insolvency Professional shall be proposed
by Financial Creditors. It is obvious, Financial Creditors will not give approval in case t
that Base Resolution Plan is not up to their expectation. This encourages negotiation be
Corporate Debtor and Financial Creditors at the level prior to making application. As interest of
Corporate Debtor and Financial Creditors are opposite to each other as far as value of the plan is
concerned, so at first level, there are chances that Financial Creditors may get good Base Resolution
Plan.

Financial Creditors’ right for improvement and Value Maximization during PPIRP

In addition to above, Section 54K (2) of Insolvency and Bankruptcy Code, 2016 provides authority
to Committee of Creditors (COC) to get improvement in Base Resolution Plan or invite Prospectlve
Resolution Applicant. Section 54K(5) provides that where COC does not approve Base
Plan or the Base Resolution Plan impairs any claim owed by the Corporate Deb

for approval or is na he selected resolutlon plan
: hall be selected for approval. (Sec

IPA ICAI JOURNAL | FEBRUARY & MARCH “’ 23



+ COCmay notapprove the plan and thus the process inches towards nination of the PPIRP.
In such cases, the corporate debtor shall bear PPIRP costs (Sec 54N( 3

% COC may resolve to initiate Corporate Insolvency Resolution Process (CIRP
(Sec 540 (1)).

% Although PPIRP is not being widely used but once financial creditors are ma
benefits, the financial creditors will not think twice before using this proce
professionals, have the responsibility to guide the officers of financial creditors the benefi
and their safety in the process. In this way, resources of the Country will not get wasted.

ADVANTAGES OF PPIRP OVER CIRP

Speedy Process: Corporate Insolvency Resolution Process (CIRP) takes around 180+90=270 days
and in special cases, CIRP may take 330 days while PPIRP completes within 120 days. Due to time
saving, deterioration of assets is prevented to certain extent and PPIRP becomes more efficient, viable
and corporate friendly.

Management Control: Corporate Debtor retains the control over the management during.e
PPIRP process. Thus, management works towards the success of PPIRP and unw
occur with change in management get avoided. The provisions of IB
which control can be taken from the existing manageme

Negotiated Model: This process allow
~ Debtor as explained in above pa

Cost Efficienc es control over

~ management 1 sets saved. Moreover,

 disr n existing promoters to resolution
 saved. In addition, the process. involves

‘professional and

less involvement of NCLT/Cou 1 a- s
The process involves more of negotiation.a

get Value Maximization.
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Resolvability Index:
What it is and why it is useful.

Dr. S K Gupta
Managing Director
ICMAI Registered Valuers Organization
A K Raja
Venkat Paramahesh
Sneha Vemulapalli
Students - Graduate Insolvency Program, [ICA

The Perspective

Death is inevitable to life. Nevertheless, it is possible to mitigate death to a great extent, provided
one consciously avoids all the causal risks such as tobacco or drugs. Likewise, a company can face
several risks to its life. In order to mitigate such risks, the promoters and managers have to actively
anticipate such risks and work against it. Business stress is prevalent, subject to the market
conditions. The company has to accordingly develop a rescue plan at the earliest indication of
stress.

The Insolvency & Bankruptcy Code, 2016 envisages the corpoxa
(CIRP) for rescuing companies from the stress. Since
plan, the term ‘resolvable’ is used in place of
changed with the advent of the IB
recovery to resolution in
probability of recove 1akes CIRP
- an attractive o]  that the company is
- capably ‘may yield in natural death of
liquidatio ally, co cious efforts to be resolvable
% will make the company 0 company goes it
{ will make it an attractive feature ence
win-win for both the company and
he authors of this paper

ompany. The
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Concept of Resolvabilit

ent in the
of

Resolvability of a business is the ability of a business to remain viable and financia
face of economic and market forces. This includes the ability of a business to absorb tt
market volatility, cultural shifts, and other changes that occur in the business environment.
includes having enough funds available to cover operational costs and debt obligati
being profitable. )
In order to assess a business's resolvability, it is important to consider its financial health.
includes analysing its balance sheet, income statement, and cash flow statement to assess its current
financial position and performance. It is also important to consider the business's debt-to-equity
ratio, liquidity ratio, and other ratios to see how efficiently the business is operating. The other
important factor to consider is the business's market position.

Apart from the financial angle, it is also essential to understand the legal framework within which
the business operates. This will involve an analysis of the business’s structure, as well as any
applicable regulations and laws. Furthermore, it is important to study the management of the
business. This includes the ability of the management to make sound decisions and the management
style of the business. It is also important to understand the relationships between the stakeholder
in the business and how they interact with each other.

Finally, it is important to consider the market conditions and the co
which the business operates. This includes understanding t
markets and customers, and the potential risks
need to be taken into account in or

Insolvency is a si
the resolvability index, an ec
successfully negotiate a restructuri
the amount of debt owed, th

- capital, and the t
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Objectives of Resolvability Index

The Resolvability Index is a tool used to measure the success of insolvenc
proceedings under the Insolvency and Bankruptcy Code of India (IBC). The
conceptualised as part of the government’s concerted efforts to improve the efficier
effectiveness of the IBC’s insolvency resolution process. The Resolvability Index take

various parameters that measure the success of insolvency proceedings, such as the
cases resolved, the return to creditors, and the amount of losses the creditors have to bez
index is calculated by multiplying the value of the average return to creditors by the number of cz
resolved and then dividing the total by the total value of the losses incurred.

The Resolvability Index should be designed to be an objective measure of the efficiency of the
insolvency resolution process. By tracking the progress of insolvency proceedings over time, the
index can provide valuable insights into the effectiveness of the IBC in delivering timely resolution
of insolvency cases. The index can also be used by the Insolvency and Bankruptcy Board of India
(IBBI) to assess the performance of insolvency professionals. By providing an objective measure of
the success of insolvency proceedings, the Resolvability Index can help to improve the overall
efficiency of the IBC and the insolvency resolution process. It can also help to ensure that creditors
receive the best possible return on their investments, while minimising the losses they suffe

Developing Resolvability Index

In order to arrive at the “Resolvability Index
financial, legal, and other relevant per
external factors.

Internal Factors

bility and transparency of
dustry risk. This risk also depends

a
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Restructuring a firm

Financial Policy: The cash flow/leverage score, in particular, will typ1ca1
operating and cash flows metrics observed during the past two years and
trends for the current year and the following two years based on operating assu
predictable financial policy elements, such as ordinary dividend payments or
acquisition spending.

Liquidity: Liquidity is an important component of credit risk across the entire rating
spectrum. Unlike most other rating factors within an issuer's risk profile, a lack of liquidity
could precipitate the default of an otherwise healthy entity. Liquidity is an independent
characteristic of a company, measured on an absolute basis. The quantitative analysis of
liquidity focuses on the monetary flows--the sources and uses of cash--that are the key
indicators of a company's liquidity cushion.

Management and governance: The evaluation of management and governan
the broad range of oversight and direction conducted by an
representatives, executives, and functional an

operational effectiveness, and ability to man
in the marketplace and credit profi

N v

e

. Valuation: F ependent valuer
toca ive resolution. Firms
C tlon capabilities for resolutlon
Valuatio g ount o analy51s to be undertaken in a relative

short timeframe.  therefol 1eed to ensure_th
supporting such valuations are robust.ane

comfo
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the unique demands of resolution, considering how different stakeholde s

oss the world can be
best served, and how communications plans across other barriers should be ]

External Factors:

Pestle Analysis is a concept developed by Francis Aguilar a Harvard professor in t
the nascent stage of developing, it was called PEST analysis, and in very recent tir
Environment factors was included and is called as PESTLE analysis. It is a strategic tool ¥
used to assess markets for a particular product or a business at a given timeframe. Most compani
employ this tool to track environments they are operating on or planning to operate. It is also one
the most essential framework that helps businesses and organizations to understand the various
external factors that can impact their operations and performance.

To formulate a “Resolvability Index” of a company it is important to consider and evaluate both the
internal and external factors associated with the company. This tool serves in evaluation of the
external factors associated with the product or company as a whole. The factors employed in the
tool are explained hereby:

1.Political Factors: Political factors address various laws including political stabilit
taxation, trade disputes, fiscal policy, trade barriers and potential corruption whi

proportional to the changes which can be anticipated to be brough
government. This indicates significant impact on company.

2.Economic Factors: Economic factors in
economic growth or contraction .
supply, unemployment re ation on
the economy, he indication of

- consumer
&*\__%—;_ B

4

—
o

: . 1
e 3.Social Factors: Social factor de the demograp

< A
population towards age and growth of pe
happiness index and trending li
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communication costs, rising demand for new technology product. Th
the company operates and the product and services it offers.

5.Legal Factors: Legal factors includes the laws and legal framework that affect t
environment such as health & safety laws, employment law, consumer law, discrimi
copyright protection. .

6.Environmental Factors: Environmental factors are any of the trends or impacts of the
environmental policies, natural disaster to climate change, pollution and sustainability from
environmental regulations to rising demand for eco-friendly “green” products. By determining this
we can understand the reputation and brand image of the company.

Altman Z-Score

In the late 1960s a financial metric was developed by Professor Edward Altman, which is now
known as Altman Z-score. It is very nuisance and advanced formula that combines five financial
ratios to provide an overall assessment of company’s financial health and the likeli
experiencing financial distress or bankruptcy.

Z-score =1.2A + 1.4B + 3.3C + 0.6D + 1.0E
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a company and make informed decisions about lending, investing, or purchasing
submitting a resolution plan. Using this score can be a precautionary step for the
reconsider lending money to a company or for investors in submitting the resolution plan i
an indication of low Z-score.

In terms of the promotor, the Altman Z-score can be used by the management of the company’s
management to assess their company’s financial health and identify areas that need improvement.
By monitoring the Z-score of a company periodically the company can have a check on their financial
health and take proactive steps to avoid bankruptcy. Ultimately, this score helps promoters and
investors to evaluate a company’s financial health and make informed decisions.

International Experience - United Kingdom

The UK’s resolution framework is a core part of the response to the glok
08 and the approach to overcome the problem of firms bein
ensures major firms can remain open and ope
and the costs of recapitalisation. Thi
the firm can continue while
to depositors, the fin: lue to the failure

- ofafirm.
- P
‘.,__;.‘ o
~ Resolution imp and investors, not taxpayers.

-t

larger firms’ services can co
management to restructure them
SR AF) builds on

e
o
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clarifies firms’ responsibilities concerning resolution and sets out how the.Bank and Prudential

Regulation Authority (PRA) will increase transparency and accountability.

The RAF draws together Bank and PRA policies into three outcomes which firms need
achieve so they are prepared for a resolution. The three outcomes’ firms must achiey

A. having adequate financial resources in the context of resolution;
B. being able to continue to do business through resolution and restructuring; and
C. co-ordinating and communicating effectively internally and with the authorities and marke

so that resolution and subsequent restructuring are orderly.

1. Adequate Financial Resources: To meet the Adequate Financial Resources outcome, firms need
to ensure that they have resolution-ready financial resources available to absorb losses and
recapitalise them without exposing public funds to loss. Firms must also have access to sufficient
liquid resources to meet their financial obligations in resolution. Both are necessary to keep the
firm operating. Firms need to:

1. meet the ‘minimum requirement for own funds and eligible liabilities’ (MREL) and to.e
that these resources are appropriately distributed across their busine

2. be able to support a timely assessment of their capital posi
(Valuations); and

3. be able to analyse and mobilise lig

Resolutip_n a
tg NS

irm’s financial and operational
and that direct or indirectaces
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n_restructuring
ate, serve

Firms also need to be able to plan so that they can execute post-resc
effectively (Restructuring Planning). Firms should be capable of continuing
their clients and customers, and return to long-term viability as a restructured b

Restructuring a firm following resolution is an inherently complex task anc
uncomfortable decisions, potentially including significant changes to its business
structure in order to address the causes of failure. Firms need to understand the differen 7
challenges and potential context-specific implications of a resolution, including for the
identification of restructuring options to support the restoration of a viable business model that
is sustainable in the long-term.

3. Co-ordination and Communication : To meet the co-ordination and communication outcome,
firms need to have capabilities, resources, and arrangements in place to meet the objectives.
Firms should be able - during the execution of a resolution - to ensure that their key roles are
suitably staffed and incentivised, that their governance arrangements provide effeeti
oversight and timely decision-making, and that they deliver time
communications to staff, authorities, customers and other extes

Firms should ensure that these capabiliti

considering how different

communications plan

Some firms k : early their internal
om  trigg

-t k d to ensure that they

— PP

interact with a Bail-in- Administrator
i ———

- hav

(BIA) appointed by ns to considese
that the BIA could potentially perfor

and support is provided to_thesB
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and expansion. Overall, PESTLE analysis is a valuable tool for busines:
and industries to better understand the external factors that can i
performance.

The resolvability Assessment framework has evolved in the banks of the UK for t

restructuring of the firms. Under this framework, each firm'’s structure and business

into account as well as the preferred resolution strategy set for each firm, by

arrangements and capabilities against the Bank’s resolution policy expectations to

or weaknesses in firms’ ability to achieve the three outcomes in the event of their resoluti

the current Indian Regime of the IBC, there is no such resolvability Index framework to assess the
resolvability of the distressed company. The lawmakers must build a index by considering both the
Internal and External Factors to resolve the distressed companies in the time bound manner. This
will help the Insolvency Professional and the Resolution Applicant to resolve the company earliest.

R
e T N e P
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SECTION 5(21) - CORPORATE INSOLVENCY
RESOLUTION PROCESS - OPERATIONAL DEBT

Ashwani Atrish v. Paras Art Studio [2022]
142 taxmann.com 153 / [2022] 232 COMP CASE 111 (NCLAT- New

Where corporate debtor engaged respondent No. 1-Operational creditor for executi
owed an obligation to pay for same, it was an operational debt and responden
operational creditor.

Respondent No. 5 (CK) was given a contract to organize a mega event. 'CK' engaged the corp:
debtor which engaged respondent No. 1-operational creditor to provide designing and fabrication
services and other assistance. In the meantime, CIRP was initiated against CK pursuant to which,
the 'corporate debtor' filed a claim as an 'operational creditor' with liquidator of CK. Respondent
No. 1 filed an application under section 9 against the corporate debtor. The Adjudicating Authority
admitted said petition. Appellant-suspended director of the corporate debtor stated that they were
engaged by CK as their authorized agent only to release payments to various vendors which
included the operational creditor who was providing services directly to CK and, therefore, the
corporate debtor never incurred any debt. Tax invoice raised by respondent No. 1 in favor.e
corporate debtor showed that payment was made to account of the 'operatios

'Corporate Debtor'. It was not disputed that respondent No. 1 dep
favor of the corporate debtor and benefit of said ame
corporate debtor. ' =

hat since invoices evident
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SECTION 238 - OVERRIDING EFFECT OF CODE

State Tax Officer v. Rainbow Papers Ltd.
142 taxmann.com 157 / [2022] 174 SCL 250 (SC)

Section 3(30) defines secured creditor as a creditor in favor of whom security interest
operation of law and it does not exclude any Government or Governmental Authori
resolution plan ignores statutory demands payable to a secured creditor, which inclu
GVAT or any legal authority, NCLT is bound to reject said plan.

The respondent company was engaged in the business of manufacture and sale of Crafts and Oars
within and outside the State of Gujarat. Recovery proceedings were initiated by appellant against
the respondent in respect of its dues for the year 2011-12, and the appellant attached the property
of the respondent. Meanwhile, one operational creditor of the respondent filed petition under
section 9 before NCLT, for initiation of the Corporate Insolvency Resolution Process (CIRP) against
the respondent. Said Company Petition was admitted, and Resolution Professional (RP) was
appointed. After appointment of the RP, claims were invited from Creditors by issuance of
newspaper publications. The last date for submission of claims was 5-10-2017. After receipt of
claims, a Committee of Creditors (CoC) was constituted. After admission of CIRP and appomtment
of RP, one 'R' submitted a resolution plan which was approved by CoC. The appellant filed a«e
before the RP in the requisite Form B, claiming that Rs. 47.36 crores (approXime

payable by the respondent to the appellant, towards its dues unde
filed beyond time. The Resolution Professional informed

claim of the appellant had been waived off.
e-mail. The appellant challenged the
waived off. The appellant pr

debtor, verify and include the same in the.in
same in the resolution plap
the IBC and wa
- appella

=
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On appeal to Supreme Court:

Held that section 48 of GVAT Act is not contrary to or inconsistent with
provisions of IBC. Under section 53(1)(b)(ii), debts owed to a secured creditor, v
State under GVAT Act, are to rank equally with other specified debts including deb
workman's dues for a period of 24 months preceding liquidation commencemen
secured creditor under GVAT Act. Section 3(30) defines 'secured creditor' as a

Thus, if a resolution plan approved by CoC ignores statutory demands payable to a secured

which includes State under GVAT Act or any legal authority, the NCLT is bound to reject said
resolution plan and the corporate debtor would necessarily have to be liquidated and its assets are
to be sold and distributed in manner stipulated in section 53. Committee of Creditors, which

includes financial institutions and other financial creditors, cannot secure their own dues at cost of
statutory dues owed to any Government or Governmental Authority or for that matter, any other
dues.

Case Review: Tourism Finance Corp. v. Rainbow Papers [2020] 120 taxman
New Delhi), reversed.
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SEC 62 - CORPORATE PERSON'S ADJUDICATING
AUTHORITIES - SUPREME COURT, APPEAL TO

K. Paramasivam v. Karur Vysya Bank Ltd.
142 taxmann.com 158 / [2022] 174 SCL 272 (SC)

An action under section 7 can be initiated against a corporate entity who has giv to
secure dues of a non-corporate entity; liability of guarantor is co-extensive with tha
borrower, and it is open to financial creditor to proceed against guarantor witho

borrower.

The appellant was the promoter, shareholder, and suspended/discharged director of
'MTPR'. The R1-financial creditor had advanced credit facilities to the three entities. Company
'MTPR' stood guarantor for the loans availed by all the three borrowers. The borrowers failed to
repay the debts payable by them to the financial creditor. The financial creditor filed an application
under section 7 for initiation of CIRP against 'MTRP'. In the said application the financial creditor
stated that 'MTPR' had extended corporate guarantee(s) for loans availed by each of the borrowers.
On failure of the borrowers to repay the loans, MTPR, as guarantor, became liable to repay the loan.
'MTPR' filed its counter statement before the NCLT, objecting to the jurisdiction of the NCLT to
entertain the petition under section 7, on the contention that, the company, MTPR, was not a
corporate debtor, which is defined in section 3(8) to mean, a corporate person who owes a de
any person. It was contended that MTPR did not owe any financial debt to the fin
appellant contended that, MTPR did not also fall within the definii
section 5(5A). The NCLT admitted the petition under sg
Being aggrieved by the order of the NCLT admi
~ appeal. The appeal filed by the appella

ld that an action unde
(———
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SEC 61 - CORPORATE PERSON'S ADJUDICATING
AUTHORITIES - APPEALS AND APPELLATE
AUTHORITY

Wadhwa Rubber v. Bandex Packaging (P.) Ltd. |
142 taxmann.com 169 (NCLAT- New Delhi)/ [2022] 174 SCL 627 (NCLA

Where application filed under section 9 by appellant was dismissed on 8-1-2| :

was prepared on 17-2-2021, limitation period of 30 days for filing appeal as provide

61 if counted from 17-2-2021 had expired much earlier than date of filing of app eal on 4-8-20
and, hence, appeal filed by appellant was to be dismissed as being barred by limitation.

Application filed under section 9 by thé appellant was dismissed on 8-1-2020 and appellant applied

for certified copy on 10-2-2021, which was prepared on 17-2-2021. Appeal was filed on 4-8-2021.

Held that limitation period of 30 days as provided under section 61 for filing appeal if counted from
17-2-2021 had expired much earlier than date of filing of instant appeal and, hence, appeal filed by
the appellant was without limitation as provided under section 61 and same was to be dismi

being barred by limitation.
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SEC 5(6) - CORPORATE INSOLVENCY RESOLUTION ||
PROCESS - DISPUTE

Godrej & Boyce Mfg. Co. Ltd. v. Satec Envir Engineering ( J Ltd. - [2022]

142 taxmann.com 180 / [2022] 234 COMP CASE 251 (NCLAT-

Where operational creditor supplied multitier racks for heavy duty shelving to IOCL-
letter issued by end user to operational creditor specified that test certificates of all pla
were absent and for fabrication/profiling of racking materials plates of differen
dispute truly existed between parties and, therefore, there was no illegality or infi
NCLT rejecting application filed under section 9 by operational creditor.

The corporate debtor approached the appellant-operational creditor for supply and installation o
multitier racks for heavy duty shelving for two separate work sites for end user, i.e., IOCL and same
were supplied by the appellant. The appellant addressed an e-mail to the corporate debtor that a
sum was overdue since more than two years. The appellant issued a statutory demand notice on the
corporate debtor demanding outstanding dues. The appellant thereafter, filed an application under
section 9 against the corporate debtor to initiate CIRP but the same was dismissed by NCLT on
ground that that there was a pre-existing dispute with regard to work performed by the appellant.
The appellant contended that supply of all materials was completed as per purchase order and there
was no pre-existing dispute between parties. It was noted that communication by end use
appellant evidenced that there were some shortcomings listed namely test ce

were not found with documents and for fabrication/profiling of ra
sizes had been used.

Held that dispute between parties was . on Ace
~ materials supplied to I0CL and,

e |¢ | A1
o
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SEC 238A - CORPORATE INSOLVENCY RESOLUTION
PROCESS - LIMITATION PERIOD

Tech Sharp Engineers (P.) Ltd. v. Sanghvi Movers 022]
142 taxmann.com 372 / [2022] 174 SCL 546 (S

Where last date of acknowledgement of liability by corporate debtor in terms
Limitation Act, 1963 was 7-11-2013, application to initiate CIRP filed on 30-3-2018 w
limitation. 4

Pursuant to an agreement executed by and between the corporate debtor and o hera

the operational creditor let out on hire to the corporate debtor, 150 MT crane fo 2
equipment at site of Indian Oil Corporation Ltd.. Operational creditor raised invoices on the
corporate debtor. The Corporate debtor committed default and, thus, the operational creditor filed
a petition for winding up of the corporate debtor. Meanwhile, IBC came into force. Thereafter the
operational creditor filed an application to initiate CIRP against the corporate debtor. The NCLT
rejected said application on ground that default occurred in year 2013 and, thus, application filed
on 30-3-2018 was barred by limitation. The NCLAT by impugned order set aside NCLT's order on
ground that right to apply accrued on 1-12-2016, when IBC came into force and, thus, said
application was filed well within limitation period. It was noted that right to sue accrues when a
default occurs and date of enforcement of IBC is not relevant in computation of limitation.

Held that since in instant case default occurred in year June 2@
acknowledgement of liability after 7-11-2013, the NCLAT's in

law and, thus, same w@%g_ setaside. g
_acce i R

1< o) CT AT i Gt 5
|Se I
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SEC 62 - CORPORATE PERSON'S ADJUDICATING
AUTHORITIES - SUPREME COURT, APPEAL TO

Excel Tubes and Cones v. Saurabh Bharat Bhus n[2022]
142 taxmann.com 461 / [2022] 174 SCL 92 (S

Where NCLAT by impugned order had set aside NCLT's earlier order admitting CIR
debtor, in view of fact that CIRP had already commenced pursuant to subsequent o
nothing further would survive in instant proceedings and any observations

NCLAT would not affect merits of claim of operational creditor, which was to be pu

with law.

The NCLT by order dated 8-9-2021 commenced CIRP against the corporate debtor. Committee o
creditors was constituted and resolution plan for the corporate debtor had been approved by CoC
and was awaiting approval of the NCLT. Claim of the appellant-operational creditor had been
admitted by CoC. However, earlier the NCLAT by impugned order had set aside NCLT's order dated
19-2-2020 admitting CIRP against the corporate debtor by observing that there existed dispute
regarding quality of goods supplied by the operational creditor.

Held that CIRP had already commenced pursuant to subsequent order of NCLT, therefore, nothing
further survived in instant proceedings. However, any observations contained in impugned orde
of NCLAT would not affect merits of claim of appellant, which was to be pursued in a

law.

Case Review: Saurabh Bharat Bhushan Jain Shareholdes®8

Tubes & Cones [2022] 142 taxmann.com 4604
e - R

-
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SEC 62 - CORPORATE PERSON'S ADJUDICATING
AUTHORITIES - SUPREME COURT, APPEAL TO

Ashok G. Rajani v. Beacon Trusteeship Ltc
142 taxmann.com 465 / [2022] 174 SCL 350 (S

Where application filed by financial creditor under section 7 had been admitted b
granted opportunity to parties to settle their dispute before NCLT but permitted IRP to h
assets and proceed with CIRP, in view of fact that order impugned was only an inter

not call for interference and there was no question of law which required determin
Court, appeal against order of NCLAT was to be dismissed.

Application filed by the financial creditor under section 7 had been admitted by the NC .T. The
NCLAT granted opportunity to parties to settle their dispute before the NCLT and granted stay on
constitution of CoC. Application for settlement under section 12A was pending before the NCLT. It
was a case of the corporate debtor that though NCLAT by impugned order stayed formation of CoC,
ithowever, declined to exercise its power under rule 11 of NCLAT Rules to take on record settlement
and dispose matter and further permitted IRP to issue publication and also handover all assets and
proceed with CIRP. It was noted that order impugned was only an interim order, which did not call
for interference. Further, there was no question of law which required determination by the instant
Court.

Held that appeal against order of NCLAT was to be dismissed. Howeve
made by the corporate debtor and considering number g

debtor for their survival and livelihood, the NCLTa

and decide same. el

= —
e =
- g
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SEC 53 - CORPORATE LIQUIDATION PROCESS -
ASSETS, DISTRIBUTION OF

-

Kashvi Power & Steel (P.) Ltd. v. West Bengal State Electrici
Company Ltd. [2022]

142 taxmann.com 1 / [2022] 174 SCL 502 (Calcutta)

I. Claim of electricity distribution company against petitioners-auction purchasers for el
left by erstwhile owners/management of corporate-debtor company prior to commencement
was to be turned down as claim of distribution licensee was admitted both in CIRP and in liquidatio
and it was supposed to be paid in ratio and order of priority as stipulated in sec 53. -
II. Section 53 provides for distribution of assets in liquidation and sets out order of priority of
distribution of proceeds from sale of liquidation assets; order of priority given therein cannot be
overridden by any of operational creditors of corporate debtor by jumping queue in contravention of
priorities enumerated in section 53.

[. The petitioner, auction purchaser acquired the corporate debtor company as a going concern in a
liquidation sale under IBC. The respondent No.l1, electricity Distribution Company, being an
operational creditor, filed its claim with the Resolution Professional as well as the quuldator and a
portion of claim was admitted. When the petitioner applied for new electricity connectie
was refused by the respondent No. 1 demanding past outstandmg dues.ag
debtor. The petitioner submitted that if electricity dues were perms
purchaser, then Electricity Company which was an ope
special creditor who would rank higher than

genuine auction purchaser could no

Held that both sale of the co
concern as envisage
automatic

from sale proceeds in ratic ¢
respondent No. 1 against petltlone
the corporate debtor compan

respondent No.
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rights on operational creditors to recover their dues. As such,

endeavor of liquidator and order of priority given therein canno dden by any of
operational creditors of the corporate debtor by jumping queue in conti priorities
enumerated in sec 53. Operational creditors, who fall within category (f), cannc iority
over preceding categories in having their debts paid off. No interpretation contra

again, is preceded by a non-obstante clause, could be attributed to expression 'going

as contemplated in regulation 32 of Liquidation Process Regulations.
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SECTION 31 - CORPORATE INSOLVENCY
RESOLUTION PROCESS - RESOLUTION PLAN -
APPROVAL OF
Cimco Projects Ltd. v. Anup Kumar (Resolution Profe al) Shivkala
Developers (P.) Ltd. [2022]
143 taxmann.com 17 (NCLAT- New Delhi)

Where Resolution Professional filed an application before NCLT for approval of resolut
NCLT directed appellant-resolution applicant to submit performance guarantee ai
years had passed from approval of resolution plan by CoC, but resolution app

furnished performance guarantee nor shown any willingness to proceed with resolutio

had rightly rejected application for approval of resolution plan. —2

CIRP was initiated against the corporate debtor. Resolution plan submitted by the appellant was
approved by CoC. Thereafter, Resolution Professional filed an application before NCLT for approval
of the resolution plan. The appellant, successful resolution applicant, was impleaded as a party to
said application and NCLT directed him to submit performance guarantee. More than three years
had passed from approval of the resolution plan by CoC, resolution applicant had neither furnished
performance guarantee nor shown any willingness to proceed with resolution plan. NCLT issued
bailable and non-bailable warrants against the resolution applicant but had failed to secure
presence of the resolution applicant and, therefore, rejected application for appro
resolution plan and ordered liquidation.

Held that due to non-serious, casual and non-diligent congd

rightly dismissed< gppl_i_cgtiga for approval of the T
-s‘ 2 §.‘- __ a]]1at1o 1»_. [ nor ;

a— s>
> &
—
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SECTION 25- CORPORATE INSOLVENCY
RESOLUTION PROCESS - RESOLUTION
PROFESSIONAL - DUTIES OF

Sumat Kumar Gupta, Resolution Professional, Vallabh Te
Vardhman Industries Ltd. [2022]

143 taxmann.com 18 (NCLAT- New Delhi)

Where Resolution Professional (RP) summarily rejected claims filed by respondent-financ
without presenting complete set of facts to CoC, RP had misconstrued his
responsibilities and, therefore, NCLT rightly directed RP to reconsider and evaluate cl
creditor afresh

CIRP was initiated against the corporate debtor and the appellant was appointed as Resolution
Professional (RP) of the corporate debtor. The respondent filed its claim as financial creditor. The
RP sent an e-mail seeking additional details and documentation by way of account statement of the
corporate debtor in books of the financial creditor. Thereafter, RP rejected claim of the financial
creditor on ground that he had to decide claims within seven days from last date of receipt of claims
as per regulation 13 and details sought for were not received from the financial creditor within
stipulated period. The financial creditor resubmitted claim but same was not entertained by RP on
ground that earlier claim had already been rejected and no belated claim could be filed. The financial
creditor filed an application before NCLT seeking for directions to be issued to RP to admi

claim. NCLT by impugned order directed RP to reconsider and evaluate

creditor afresh. It was noted that RP did not take adequate and

rejected claims of the financial creditor after sendL 0

mformatlon pertaining to 12-year perlod havil
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SECTION 238A - CORPORATE INSOLVENCY
RESOLUTION PROCESS - LIMITATION PERIOD

Punjab National Bank v. Vijay Sitaram Dan 2022]

143 taxmann.com 19 /[2022] 174 SCL 573 (SC

Where financial creditor granted loan to corporate debtor and account of corpc
declared NPA on 31-3-2013 but recovery certificate was issued by DRT against corporate
11-2016 and thereafter corporate debtor issued balance and security confirmat
2017, application filed by financial creditor under section 7 on 10-10-2019 was v

three years from date on which right to apply in terms of article 137 accrued.

The appellant-financial creditor granted a loan to the corporate debtor and account of the corporate
debtor was declared NPA on 31-3-2013. The appellant filed an application under section 7 for
initiation of CIRP against the corporate debtor. NCLT admitted said application. The NCLAT set aside
order of NCLT on ground that date of default was 31-3-2013 and thus, application to initiate CIRP
filed on 10-10-2019 was barred by limitation. It was noted that the financial creditor had filed an
application before DRT also and received recovery certificate dated 1-11-2016 against the
corporate debtor. It was only thereafter the corporate debtor issued balance and security
confirmation letter dated 17-6-2017, apart from making a request for restructuring loan.

Held that the application filed by the financial creditor was clearly within three yea
which right to apply in terms of article 137 accrued. Therefore, impugned
to be set aside.

Case Review : Vijay Sita a‘frdﬁ;\' =

el L

s
g
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SECTION 61 - CORPORATE PERSON'S
ADJUDICATING AUTHORITIES - APPEALS AND
APPELLATE AUTHORITY

Vikas Dahiya v. Arrow Engineering Ltd. [2

143 taxmann.com 92 / [2022] 174 SCL 212 (NCLAT- Ne

Where NCLAT adverted to all contentions of parties and set aside order of N:
application filed by financial creditor and directed NCLT to admit same and said order
affirmed by Supreme Court, appeal against consequential CIRP order passed b
findings recorded by NCLAT, was without merit and same as to be dismissed. X

Application filed by the financial creditor for initiating CIRP against the corporate d
dismissed by NCLT. NCLAT however set aside said order and directed NCLT to admit CIRP
application and pass consequential orders. Aggrieved by the NCLAT's order, the appellant-ex-
director of the corporate debtor filed an appeal before the Supreme Court and same was dismissed
while confirming order of the NCLAT. After confirmation of order passed by the NCLAT, NCLT
passed impugned order commencing CIRP as directed by the NCLAT. The appellant vide instant
appeal contended that impugned order of NCLT was silent on issues raised by him regarding
relationship between the financial creditor and the corporate debtor, limitation and
acknowledgement of any debt etc. and, therefore, same was erroneous.

Held that the instant Tribunal adverted to all contentions of both parties and recoue
findings, which became final, therefore, the appellant was disentitled tg

by the instant Tribunal. Since NCLT had complied with dire

passed consequential orde id not warran

devoid of me its and " 0 be dismi

—
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SECTION 30 - CORPORATE INSOLVENCY
RESOLUTION PROCESS - RESOLUTION PLAN -
SUBMISSION OF

KL Rathi Steels Ltd. v. Ajit Kumar Jha
143 taxmann.com 93 /[2022] 174 SCL 317 (NCLAT-

Where resolution plan had already been approved by CoC and application for ap
plan was pending before NCLT, application filed by appellant for submitting its EOI aft
date by submission was rightly rejected by NCLT.

The appellant filed an application before NCLT seeking direction to thé respc
the appellant to submit a resolution plan. NCLT by impugned order rejected said aj

L~

appeal, the appellant submitted that Expression of Interest (Eol) was delayed only for 10 d ays and
CIRP being current, it could have been permitted to submit its EOL

Held that since resolution plan had already been approved by CoC and application for approval of
resolution plan was pending before NCLT, application filed by the appellant for submitting its EOI
after expiry of last date of submission was rightly rejected by NCLT.

Case Review: Order of NCLT (New Delhi) in CA-2855/2019, dated 8-4-2022, affirmed.
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SECTION 29A - CORPORATE INSOLVENCY
RESOLUTION PROCESS - RESOLUTION APPLICANT
- PERSONS NOT ELIGIBLE TO BE

Vikram Puri v. Universal Buildwell (P.) L
143 taxmann.com 98 (NCLAT- New Delhi)

Where a resolution plan had already been approved by CoC and same had been

by NCLT for limited issues, any financial proposal of appellant-suspended director, plc
at such belated stage could not be considered; appellant being a suspended direc

to submit a resolution plan in terms of section 29A. -~

The appellant-suspended director of the corporate debtor filed an applications
submit its financial proposal and placed it before CoC for consideration.

Held that since resolution plan had already been approved by CoC and same had been remitted back
by NCLT to the CoC for limited issues, any proposal of the appellant to be placed before the CoC at
such belated stage could not be considered. Further, in view of section 294, the appellant being a
suspended director was not eligible to submit a resolution plan.

Case Review: Order of NCLT (New Delhi) in [.LA. No. 5312 of 2021, dated 4-3-2022, affirmed.

IPA ICAI JOURNAL | FEBRUARY & MARCH “’ 23




.

SECTION 62 - CORPORATE PERSON'S
ADJUDICATING AUTHORITIES - SUPREME COURT,
APPEALTO

Neeraj Singal v. Tata Steel Ltd. [2022
143 taxmann.com 104 /[2022] 174 SCL 522 (

SC upholds orders of NCLT and the NCLAT compelling promoters of Bhusha
company by selling their shares to Tata Group.

The corporate debtor underwent a CIRP in which a resolution plan submit

had been approved by NCLT. As per said resolution plan, resolution applica

subscribe 72.65 per cent equity shares of the corporate debtor and to acquire 2.35 per

shares of erstwhile promoters to reach 75 per cent shareholding. NCLT allowed application filed by
the resolution applicant seeking a direction to promoters to sell their shares. Said order of NCLT
was upheld by the NCLAT. '

Held that there was no reason to interfere with order passed by NCLT as well as the NCLAT and,
thus, appeal against both orders was to be dismissed.

Case Review: Neeraj Singal v. Tata Steel Ltd. [2022] 137 taxmann.com 244 (NCLAT- New Delhi),
affirmed.
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SECTION 5(6) - CORPORATE INSOLVENCY
RESOLUTION PROCESS - DISPUTE

Rajratan Babulal Agarwal v. Solartex India (I 2022]

143 taxmann.com 190 / [2023] 175 SCL 325 (S

NCLAT erred in concluding that there was no pre-existing dispute between corpc
operational creditor over quality of coal supplied merely on ground of non-raising of d
corporate debtor as quality of coal could be established only after use/consumpti
physical examination. =

The operational creditor supplied 500 metric tonnes of coal to the corporate debtor a

invoices. The corporate debtor committed default and thus, the operational creditor filed
application under section 9 to initiate CIRP against the corporate debtor. Said application was
admitted by NCLT. Order of NCLT was upheld by the NCLAT. The corporate debtor had preferred
instant appeal praying for termination of CIRP process initiated against it on ground that there was
pre-existing dispute with respect to quality of coal supplied by the operational creditor due to which
it had suffered heavy production losses. It was a case of the operational creditor that the corporate
debtor had neither issued any debit note nor had returned supplied coal but consumed same even
after alleged deficiency and, thus, act of consumption would constitute acceptance of goods within
meaning of section 42. Further, perusal of accounts of the corporate debtor did not establish

that a loss ensued to the corporate debtor. It was noted that quality of coal 2

order was something which could not be established on mere ph

upon use of goods, defects in goods was discovered.

Held that absence of debit note raised in-reg -

ting dispt

e

[ o~ o
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SECTION 5(8) - CORPORATE INSOLVENCY
RESOLUTION PROCESS - FINANCIAL DEBT

Ritu Saluja v. Union of India [20
143 taxmann.com 255 / [2023] 175 SCL 37 (Punjab & E

Where petitioner was a mere guarantor to loans granted by various banks to two cot
owed by said companies was resolved in CIRP proceedings, petitioner having not cc
cognizable offence Look Out Circulars (LOCs) issued against petitioner at instance

to be set aside.

The petitioner was a guarantor to loans granted by various banks to two companies i.e.,

STL whose promoters were the petitioner's husband and brother. CIRP was initiated against SM
since it could not repay loans taken by it from its lenders. The Resolution Professional accepted
claims submitted by various lenders and a resolution plan was approved by the COC. NCLT
approved and granted necessary sanctions in regard to said resolution plan. It was noted that debt
owed by SMCL was resolved by CIRP and debts of lender banks had been admitted in process.

Held that petitioner was a mere guarantor to loans and had neither it committed any cognizable
offence, nor any FIR was registered against petitioner, therefore respondent banks could not make
arequest for issuance of Look Out Circular (LOC) to Bureau of Immigration in respect of dues owegd
by the petitioner to it as per office memorandums issued by Ministry of Home Affaj

time to time. Therefore, LOCs issued and extended by Bureau of Immig

instance of lender bank were to be set aside.

e, B -
=

——
— i
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s
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SECTION 5(21) - CORPORATE INSOLVENCY
RESOLUTION PROCESS - OPERATIONAL DEBT

Athena Demwe Power Ltd. v. Abir Infrastructure d. [2022]
143 taxmann.com 274 (NCLAT- New Delhi)

Where amount of mobilization advance given by appellant to corporate debtor was in
EPC contract agreement between parties, amount of mobilization advance given by appel
operational debt and resolution applicant was under obligation to include claim
operational debt and make payment to appellant as an operational creditor.

The appellant awarded a contract to the corporate debtor and advanced an amou
mobilization advance. Meanwhile, an order was passed by NCLT initiating CIRP against the
corporate debtor and the appellant filed its claim to the RP as a financial creditor. The RP informed
the appellant that its claim could not be considered as operational creditor or financial creditor but
would be considered in capacity of other creditor. Thereafter, the appellant filed its claim as other
creditor reserving its right to approach NCLT. However, the RP informed the appellant that its claim
would be considered in capacity of other creditor only when it accepted that it was neither financial
creditor nor operational creditor. The appellant filed an application before NCLT challenging
rejection of its claim. NCLT by impugned order approved resolution plan and dismissed application
filed by the appellant.

Held that mobilization advance given by the appellant to the corporate de
clauses (a) to (h) of section 5(8) and hence, the appellant co
of section 5(8)(i). Since mobilization advance givens
pursuance of an EPC contract agreement.be t
e appellant to the corporate debi

C
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SECTION 5(22) - CORPORATE INSOLVENCY
RESOLUTION PROCESS - PERSONAL GUARANTOR

Sudip Dutta @ Sudip Bijoy Dutta v. State Bank of
143 taxmann.com 366 (NCLAT- New Delhi)

A personal guarantor who has given guarantee to a corporate debtor cannot escape fro
under guarantee deed only for reason that he has after execution of guarantee deed
citizenship of a foreign country.

Respondent-bank had granted loans and various credit facilities to EDAL (corporate debto
numerous documents pertaining to the same had been executed since the date of sanction. The
personal guarantor, viz., appellant had executed personal guarantee in favour of the bank to secure
the repayment of the principal amount together with all interest, additional interest, liquidated
damages, premium on pre-payments, reimbursement of all costs, charges and expenses and all
other obligations payable by corporate debtor in respect of the term loan. Corporate debtor had
failed to make payment of its dues and finally the account was declared as Non-Performing Asset.
The bank issued a demand notice section 8 was send to the guarantor. Due to default in payment of
dues by the corporate debtor, an application had been filed under section 7. Said application was
admitted by NCLT. It was a case of appellant that NCLT committed error in admitting section 95(1)
application filed by the Bank against the appellant who was no more within the jurisdicti
NCLT he having obtained the citizenship of Singapore with effect from 18-6-20
that the appellant being a citizen of Singapore, a foreign national, the
It was further submitted the that I&B Code was applicab

were Indian citizens and the foreign citizens di
The intent of legislature had bee
enforced outside India on
Government of a

entral Government with
esolution process against the appellant who
ed beyond the scope of the Code and its action of
ication was ultra vires. It was submitted that for the execution.o
the Deed of Guarantee e bank was at llberty to initi
performance of the contract or initiate arbi
resort to the 1&B Code could.n

against a foreign.ei

but the.s

= e

. g $ ;;:>‘ =
, or are initiated. Persona
dia, when an application is filed agair

IPA ICAI JOURNAL | FEBRUARY & MARCH “’ 23



guarantor, jurisdiction shall be before NCLT in whose territorial jurisc egistered office of the
corporate person is located. 'Personal guarantors' as used under se are personal
guarantors irrespective of fact as to whether they are Indian citizen or fore

of a foreign country. For Central Government to enter into an agreement as required

&

234-235 to enable NCLT to proceed against the guarantor, a foreign citizen, arises
where assets or property of personal guarantor are situated at any place in a country outside India.

Case Review: Order of NCLT - Kolkata in CP (IB) No. 54/KB/2021, dated 3-8-2021, affirmed.

R
e T N e P
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IN THE NATIONAL COMPANY LAW TRIBUNAL, |

SPECIAL BENCH — I, CHENNAI

IA (IB C)/1430(CHE)/2022 in IBA/446
(Filed under Sec. 30(6) & 31 of the Insolvency & Bankrup

IN THE MATTER OF:
Mr. Ramakrishnan Sadasivan

Liquidator of

Terra Energy Limited Old No. 22, New No. 28,

Menod Street, Purasawalkam,

Chennai — 600 007

Present: Applicant

for Applicant: Ramakrishnan Sadasivan Liquidator
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eTake note of the sale of the Corporate Debtor os a Going - concern o M/s. ries private
Limited pursuant to the E-Auction dated 05.08.2022 and on the terms end. con i
the E-Auction Process Memorandum dated 78.07.2022, COC pOYO0IO Profile dated,
dated 01.08.2022 and the Certificate of Sale dated 04.11.2022 issued to the Success |

e Direct closure of the Liquidation process of the Corporate Debtor and consequently dis
Applicant herein as Liquidation of the corporate Debtor.

e Pass such further or of other orders as may be deemed fit and Proper in the facts and
circumstances of the case and thus render justice.”

2. The Ld. Liquidator submitted that the Corporate Insolvency Resolution Process in respect of the
Corpora te Debtor viz. M/s. Terra Energy Limited was initiated by this Tribunal vide its order.da
20.11.2019 and one Mr. C. Sanjeevi was appointed as the ‘Interim. ResolutiongR
subsequently replaced by Mr.R. Raghavendran by the CoC in its 1

3. It was submitted that during the

~ and hence, the Resolutior
§

IPA ICAI JOURNAL | FEBRUARY & MARCH ’ 23



5. It was submitted that the Applicant had constituted the Stakeho
("SCC”) on 18.04.2022. It was submitted that in accordance with Reg
(Liquidation Process) Regulations, 2016 the Liquidator had appointed 2
determine the realizable value of the assets being Land & Building, Plant & Machi

/ Financial Assets.

6.The summary of valuation of the assets of the Corporate Debtor are as follows:

S.NO | ASSET DESCRIPTION

RESERVE PRICE

(RS.IN CRORE) LIQUIDATION VALUE

1. Land and Building

Thirumankudi 3.04
A Chittur 2.96

25 Plant and Machinery
A Chittur 6.14

Thirumankudi

" Trade
[l

 Thirumankudi& Others :

Cash and Cash E

/4



7. It was submitted that in pursuance to the valuation of the assets of t
Rs.27.65 Crore, the Applicant / Liquidator had conducted 2 auctions on 10.06.
with Reserve Price being Rs.28 Crore and Rs.25 Crore respectively. However, bot
not materialize. subsequent to failure of the above 2 auctions, the 3rd auction fo
Corporate Debtor as a “Going concern basis” was held on 03.08.2022 at a Re
Crore. It was submitted that the Earnest Money Deposit (EMD) was received only
M/s. KALS Distilleries Private Limited, which was declared as the successful Auction bid
the Highest Bid of Rs.23.05 Crore. Pursuant to the same, the Letter of Intent (LOI) was 1ssued
successful Auction Bidder on 03.08.2022.

8. It was further submitted by the Ld. Liquidator that as per Regulation 31A read with 32A of the
IBBI (Liquidation Process) Regulations 2016, the sale parameters regarding the Manner of sale,
Mode of sale, Pre-bid qualifications, Reserve Price and Earnest Money Deposit, were placed before
the Stakeholders Consultation Committee (SCC) for their consideration and all the auctions were
held only with the concurrence of the Stakeholders Consultation Committee.

9. It was further submitted that in pursuance of the e-a
had 90 days’ time till 02.11.2022 for remitting
Successful Auction Bidder had rem

,.\‘
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DISTRIBUTION MAD

AMOUNT (IN Rs)

CIRP Cost

Liquidation Costs

34,65,172

1,14,80,086

PF Dues — Paid fully in priority over other
dues

Creditors - to be paid at par

4.1

Secured Financial Creditors

4.2

Government Dues
(In consonance with Supreme Court
Judgment in the matter of State Tax Officer

-Vs- Rainbow Papers Limited

Workmen — Proportionate 24 Months

Salary prior to the date of commencementof Liquidation
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AN

SNO.

CASE NO.

WP Nos. 33115
and 33116 of 2013

Limited before the Hon'ble
d manner of collection of
ase has now been

High Court challenging the lev
start-up power charges power.
transferred to TNERC & numbered as T

WP Nos. 17255 of 2015

Writ petition filed by Terra Energy pertail
Certiorari calling for the records of the 4th
demand notice (Impugned
SE/TEDC/TJR/DFC/AO/R/RCS/AS/Al/F.AG

Audit/ D 202/2015 dated 25.05.2015 calling for shortfall i
collect’. On of CC (Current Consumption) Charges contrary to
the Applicable tariff orders, agreement between parties and
order of interim stay granted by the Hon'ble Madras High
Court in W.P. No. 33118 of 2013

WP No. 15119 of

2015 & WP No.

14953 & 14956 of
2014

Writ petition filed by Terra Energy pertains to a Writ of
certiorarified Mandamus challenging the unjust excessive
demand in the form of security deposit made Z2014by
TANGEDCO for thedrawal of power by the Sugar fa
bagasse based co-generating plant lg
Papanasam Taluk, for meeti
requirement

WP No. 24295 of 2015

-

-~
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13.The Ld. Liquidator has submitted that in the 5 h SCC Meeting h
Stakeholders were also duly intimated about the filing of an applicatio
Liquidation Proceedings of the Corporate Debtor. No objections were raised by akeholders
present for the meeting.

.on 03.11.2022, the

14. The Ld. Liquidator submitted that the total Liquidation expenses incurred from
the instant date of filing of this application is to the tune of Rs 1.15 Crore. Thus, as on date of pay:

of all the liquidation expenses and the distribution to stakeholders stand completed. The liquidation
Bank statement is appended as ‘Annexure 14’. The liquidator’s Receipts and payment Account for
the period from 17-02-2022 - 15-11-2022 is appended as ‘Annexure 15’.

15. In terms of Regulation 45 or the Insolvency and Bankruptcy Board of India (Liquidation Process)
Regulations, 2016,” The liquidator shall submit an application along with the final report and the
compliance certification form H to the Adjudicating Authority for a) closure of the liquidatiOn
process of the corporate debtor where the corporate debtor is sold os e going concern”. Accordingl
the Applicant/Liquidator has filed the present Application seeking directions before_thisgl

for closure of the liquidation process of the Corporate Debtor which_has

concern.

16. We have heard the submi
on record. The Liquid
(quuldatlon Prc
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18. In view of the aforesaid facts and circumstances, we allow the clost
of the Corporate Debtor.

19. The Liquidator shall stand discharged from its responsibilities, subje
compliances. The Liquidator shall handover all the books and files of the Corpa
retaining copies of the same for future requirement, if any, to the successful bi
Distilleries Private Limited.

20. The Successful Bidder is also directed to pursuerthe litigations filed by or against the Corporate
Debtor which are reflected in Para 12of this order.

21.1A(IBC)1430(CHE)/2022 stands disposed of accordingly.

22. The Registry is directed to email copies of the order forthwith to the Applicant, the Registrar of
Companies, Chennai, and also to IBBI for information.

23. Certified Copy of this order may be issued, if applied for, upo
formalities
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GUIDELINES FOR AR

The articles sent for publication in the journal “The Insolvency Professional” should
conform to the following parameters, which are crucial in selection of the article for
publication:

v/ The article should be original, i.e., not published/broadcasted/hosted elsewhere
including any website. A declaration in this regard should be submitted to IPA ICAI in
writing at the time of submission of article.

v The article should be topical and should discuss a matter of current interest to the
professionals/readers.

v It should preferably expose the readers to new knowledge area and discuss a new
or innovative idea that the professionals/readers should be aware of.

v The length of the article should be 2500-3000 words.

v The article should also have an executive summary of around 100 words.

v/ The article should contain headings, which should be clear, short, catchy and
interesting.

v The authors must provide the list of references, if any at the end of article.

V' A brief profile of the author, e-mail ID, postal address and contact numbers and
declaration regarding the originality of the article as mentioned above should be
enclosed along with the article.

V' In case the article is found not suitable for publication, the same shall not be
published.

v The articles should be mailed to “publication@ipaicmai.in”.
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The information contained in this document is
intended for informational purposes only and does not
constitute legal opinion, advice, or any advertisement. This
document is not intended to address the circumstances of

any particular individual or corporate body. Readers
should not act on the information provided herein without
appropriate professional advice after a thorough
examination of the facts and circumstances of a particular

situation. There can be no assurance that the
judicial/quasi-judicial authorities may not take a position
contrary to the views mentioned herein. The content of this
article is intended to provide a general guide to the subject

matter. Specialist advice should be sought about your
specific circumstances.
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